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In the 
UEP STATES COURT OF APPEALS 


POR THE NINTH CIRCUIT 


JEAN J. MINTHORNE and MELANIE 
MINTHORNE, husband and wife, 


Appellants and Cross-Appellees, 
JES: 
Mie SEEBURG CORPORATION, a corporation; 
BesBURG DISTRIBUTING COMPANY, a 


werporation, 


Pepe mlecsamna Cross—Appellants. 
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APs eo' PETITION FOR REHEARING 


STATEMENT 

Minthorne and Seeburg made a general agreement 
settling many financial relationships, all as is suggested in 
mie Opinion of Viewers in tie Course of the readjustment 
of relationships, Minthorne was left to lease or operate a 
Beute Of equipment in Arizona, on which he was responsible for 
@eocrics of payments, and for which he had never paid anything. 

Nothing having been paid, the property was repossessed 
by Seeburg, the original owner, and sold for $40,000 less than 


what was owed to Seeburg. 


lite Wlepecsession was taken, in Seeburg's view of the 
Meee r, in accordance with an elaborate contractural provision 
mumeeiic Deasic contract, known as Exhibit Ds; which governed repos- 
mero rights. Exhibit D included, among other arrangements, a 
Mmeeisoton that Seebura should give Mintmorme the opportunity to 
meer Over the Squinm@ent end Operate 2tT. Seeburg contended that 
mean Opportunity had been given to Minthorne, but the jury 
mound to the contrary. 

ine Mecavewunen became, what consequence does this 
mmlure have? There were two possible losses to be distributed: 

(a) Seeburg's loss on the property; and 

(b) Minthorne's loss for what was allegedly a wrong- 
me: repossession. 

tie msmener Courn held that the provision an gques— 
tion was "a condition precedent, not a covenant or a promise," 
mg that therefore Seeburg could not affirmatively recover the 
amount of the deficiency from Minthorne. On the other mene 
me held that Minthorne was not entitled to damages for loss of 
the opportunity to take over and operate the equipment, because 
mime clause in question was a condition upon the right to repos-— 
feos ravher than a promise of an opportunity to take over. 

This Court has now reversed, suggesting (perhaps but 
not certainly; we shall discuss this) that the language in ques- 
Pron was both a condition and a covenant, a condition on 


Seeburg's right to repossess and a covenant to give Minthorne 


Sik 
eee, "6 take Over mand operate; the matter has been remanded 
moe COWS Geration of damages. We respectfully submit that this 
emeacrorsand eek Tor reconsideration. 
ARGUMENT 

ih Whe “condipeon as 4 precedent and also as®a cove- 
nant is used in commercial situations where a party has agreed 
mpeence 4 pureWase;, if he dees not get delivery of the requi= 
mere quality, Wheeling Stamping Co. v. Birdsboro Steel Foundry 
& Machine Co., 2a Feed 752 (3d) Cir. 2959) Restatement, Con- 


ifeacts § 257, illustration 2 (1932); or delivery on time, 


memeral Hlectric Co. v. Chattanooga Coal & Tron Corp., 241 F. 

Ber (6th Cir. 1917), Koolvent Alum. Awning Co. v. Sperling, 16 
fWeJ. Super. 444, 84 A.2d 762 (1951); or notice, Internatio- 
memverdeam, Inc. v. River Brand Rice Mills, Inc., 259 F.2d -137 
moc. 1950) .aceortedenied, 358° U. Se C6, 79°S. CU. 352, 3°L. 
Ba. 20d 352 (1959), Rice Growers Ass'n v. BF. Carrera & Hno, Inc., 
BoP F.2d 843 (lst Cir. 1956), he need not pays because the condi- 
Tion mee Mec Beenie: > aremhne canerecoyer on the covenant to 
foseeyemr (Or his» loss of profit or simidar damages Bartlett & 
mmearaime ve Merenants Co., 323 F.2d 501 (S5the@ir. 1963) (dama- 
ges for poor quality), Time Finance Co. v. Beckman, 295 S.W.2d 
346 (Ky. 1956) (damages for late delivery). In this sense the 


same agreement may contain both a condition and a covenant. The 


4, 

Missage in Witkin, California Law, § 233, p. 262, is of this 
type.* 

LMM rene OMs, tine, COMCeDtS are considered 
Memes junctive. E.g@., Southern Sur. Co. v. MacMillan Co., 58 
Meee 54) (10th Cir. 1932), cert denied, 287 U.S. 617, 53 S. Ct. 
Meee, L. Bd. 536 (1932) (clause requiring obligees to give 
Burety notice of any default by principal held to be covenant). 
Mercer Aircraft Sales, Inc. v. Cassel, 200 Cal. App. 2d 563, 19 
Cal. Rptr. 581 (1962) (clause requiring repossessed property 
Memec sold in accordance with California pledge laws held To be 
covenant). Larson v. Thoreson, 116 Cal. App. 2d 790, 254 P.2d 
Mo (1953) (obligation to match appellant's monetary contribu- 
tion to joint venture held to be a covenant). The primary goal 
MEE Cciptrevattonm in this area is to avoid forfeitures; that is 
Mer iewesICer pretation Of COvVenant iS frequently favored. 
Maaries Ilfeld Co. v. Taylor, 156 Colo. 204, 397 P.2d 748 (1964). 
See also 5 Williston, Contracts § 665 (3d ed. 1961), Green 
mio ouamlan, 211 U.S. 562, 29 S. Ct. 162, 53 L. Ed. 335 
(1909). To find that the clause is both a covenant and a condi- 
moll precedent may risk a forfeiture of Seeburg's deficiency 


mrehnts and make them liable for damages as well. 


Miemrbbeemw ella Citations ere fittest. une Resiave— 
Meme, cited above; and second, two cases which illustrate other 
Metres 1 the lone paragraph to which if is appended but do not 
Bellate to this matter. See also § 261 of the same Restatement, 
mererring to the fact that the same words may sometimes mean 
iat one party promised performance and that the other party's 
meme c 1s Conditional on that performance. 


on 

Cue Gime Cee Drouehnt back to ewhe basic purpose of 
OF chitire Commence. conoeexhioit Dy sandethis clause. The pur- 
meee Ol the contract was to reorder the commercial relations 
Memeo pearvres. By virtue of the comtract, Seeburg took ever 
mpout $800,000 of Minthorne's liabilities, and left him primar- 
me Iable on $569,000. If he or his operators did not keep 
mmmene payments, seeburg could repossess; after 90 days of non- 
meyment, this was an absolute right. Within 90 days, if Seeburg 
Peep Saves eiunernie an Opporbunity to take Over the route and 
Mimove Vumune MOSsu Unavy Can be Said is that Secourg forfeited 
mie right to collect its $40,000 deficiency judgment. Nothing 
Momence aeicement compelled Seeburg to do any more for Minthorne 
Mian indemnify his $800,000 in liabilities. 

Be te eeerecuiully submit that the Court's imverpre— 
mation reads paragraph 4 cut of Exhibit D. This paragraph deals 
with Seeburg's right, after 90 days, to take whatever action "it 
shall deem to its best interests." 

AMO UMCCiomyW Mea RCinMceUnS Vance mis st, Beainerm thas ee ree 
Mand? If the parties "fail to reach a mutual agreement as to 
the action to be taken" during the 90 days. 

ae (OCI wea wlie Ieiievieie aha joe ee cioin 2 eu Ioclaa lenin 
D as compulsive; Seeburg covenanted to give Minthorne "the oppor- 
tunity to take over the said equipment and operate it himself." 
But there cannot be a covenant to reach a "mutual agreement." 


"Take over" and "operate" are not self enforcing. What was to 


om 
Mumeerre with the existing deficiencies? Pay, no pay, delay? 
Meereevas tO be done with machines lost or destroyed? What was 
Mumpeemeciic schedule of payments? Who was to advance to Redisco, 
end how much? 

Pete oie CM emGswied DOmbesvnessubject of a fugue 
agreement, a "mutual agreement." And an agreement to agree is 
Meragcreement at all. 

Mii edemcemeny CO make ah thesiutume such 

EmoOmeCncwmeas Nay Oe apreed Upon at the aver 

Pitecmamolilie tO Mewmhing. aise nol bindiene, “aad 

CaAmieumocutiade tne Desis Of a Cause Of action. 

Piece mo tinge COMuIrachy Pais, LO Express Some 

(wee @eadoem OCI Nsvances a bile Of spaymeny 

Mei iaye nip lye tne saventton Of Tie parva , 

DUG rewcm ore liminary cOnuract Neaves Certain 

Vii sbOmDewacreea UDOM for tie purpose of 2 

ima! “COmuraeymalcid sas aeproval Ol vie filial 

Pcie wanGesPeCIl Leet Ols Leorythewerecvion ol a 

Mee, Unere Can be No Amplicayvon of what 

Une Pace wesawiilt agree Upem.  I2 Cal. Jur. 2a 

ee (1932). 

Pemavstendard Of Inverprevalrwon, a comuracl will noe 
Pm—menreormoreved FO be inerfrective where this can be avoided. 
Restatement, Contracts § 236 (1932). 

4. We coneluded our main brief by assuming that, in 
Mee Of reversal, the damages question would go back to the 
memiety below, and therefore did not brief it. We assume that 
memes is the purpose of this Court; i.e., to send back the damages 
Meescvion unprejudiced in all of its alternatives. 


PuEewe tear thaw the Panewace of thus Court may inad— 


Vertently prejudice the damages question. We assume, and will 


7. 
meee below, if the motion for rehearing is not granted, that 
Memeoorne is Entitled to the fair market value of the equip- 
Pewee can, lesser on piroritSs pending Ms replacement, ad- 
moscted downward by the amounts owed Seeburg. See generally 
Maiimore, Security Interests in Personal Property, § 44 (1965). 
Weware "COnecermea umay tne Court's discussion of con- 
Mmmmionis and covenants May be construed to prejudice the damages 
Mosition of Seeburg and, as we have suggested, be construed to 
Meee woe Poriedcure. We do not believe that this is the inten- 
mem of the opinion; we think that its purpose is to conclude 
miiy that Minthorne had a covenant which was breached by what 
mameiela to be a wrongful repossession, so that the normal princi- 
mrs Of law applicable to damages for wrongful repossession 
Mould apply. We submit that the language of the Court suggest- 
Merernat there is both a Gondition amd a covenant will complicate 
mie damages issue and protract litigation which is already too 
Meech aslke 1Or Clariiicayion in thas respect. 
CONCLUSION 
ine wOetiy wOMmmnor rehearing Vsnould pe granted. 
Respecviully submitced , 
LEWIS ROCA BEAUCHAMP & LINTON 
By JOHN P. FRANK 
114 West Adams 
Phoenix, Smazone —os003 
LOEB & LOEB 
One Wales hgce. Db peeikG aia s 
Wilshire Boulevard at 
ieelael WAerenvie 


Los Angeles, California 90017 
July, 1968 


. 

[Seco y bag, i connection wath the preparation 
Me cthis petition, I have examined Rules 31, 32 and 40 of the 
Federal Rules of Appellate Procedure, and Rules 18, 19, 23 
femme Or cine United Staves Court of Appeals for the Ninth 
eel. and tat, in my opimion, the foresoin g petition is 
mmol l compliance with those rules. 

Pelt commu suoatveil my jUdSmMenL tiis pevataon 


mec) founded amd mot interposed for delay. 


JOHN P. FRANK 
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mATE OF ARLZONA ) 
) Geter 
Bounty of Maricopa ) 

JOHN PS PRANK, Dedne Gaaest Guly sworn, deposes and 
Meee 86h that he has filed and served this petition for rehear- 
Meemon chis 19th day of July, 1968, by causing twenty-five 
copies Vomoe Mele eOmuiewolerk =o the Umived Staves Court of 
Meee s, oan Francisco, California, and by mailing one copy 
Peemvomli. Coll 2. Hughes, Hughes « Hughes, (25 First National 
Meee ouilding, Phoenix, Arizona 65004, and Mr. Harry A. Stewart, 
Me Suite 8, 3440 North 6th Street, Phoenix, Arizona 85016. 

MORIN.) FR AC 


JON P. ih 


SHecCcriped —anGmeiOrl vtovwetore me this 19th day of 


July, 1968 


Maree s seaaley 
Noweary Full icc 


Seecommission expires: 


pmeust 6, 1972 


